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[1*] Names and Addresses of Solicitors of Record. 
JOHN O. DAVIES, Butte, Montana, 
MAURY & WHEELER, Butte, Montana, 
Solicitors for Complainant. 
JESSE B. ROOTH, HENRY C. HOPKINS, ENOS 
E. ALLEY and J. A. POORE, Butte, Montana, 
Solicitors for Defendant. 


In the District Court of the United States, for the 
District of Montana. 
IN EQUITY—No. 41. 
LAURA A. BOOMER, 
Complainant, 
VS. 
JAMES H. ROWE, 
Defendant. 
BE IT REMEMBERED that on the 8th day of 
July, 1916, Bill of Complaint was filed herein, which 
is in the words and figures as follows, to wit: 


[2] In the District Court of the United States, in 
and for the District of Montana. 
IN EQUITY. 


LAURA A. BOOMER, 
Plaintiff, 
VS. 
JAMES H. ROWE, 
Defendant. 


*Page-number appearing at top of’ page of original cortified Transcript. 
of Record. 
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Bill of Complaint. 
To the Honorable the Judges of the Above-entitled 
Court: 

The plaintiff, your orator, a citizen of the State of 
Washington, residing at Spokane, Washington, 
brings this bill of complaint in equity against the 
defendant, a citizen of Montana, and for a cause of 
action where the amount involved is more than three 
thousand ($3,000.00) dollars, and thereupon your 
orator, in behalf of herself and all other parties simi- 
larly situated who desire to come in or intervene, 
complaining, alleges: 

1. 

That Laura A. Boomer, the complainant, at all 
times herein mentioned, was and now is a citizen of 
the State of Washington. 

De 

[3] That James H. Rowe, defendant, at all times 
herein mentioned was and now is a citizen of the 
State of Montana. 

3. 

That the amount involved in this suit in equity, ex- 
clusive of interest and costs, is more than the sum of 
three thousand ($3,000.00) dollars. 

4, 

Further your orator alleges that at one time, and 
before the dissolution by insolvency as hereinafter 
set out, of all of its property, there existed a corpora- 
tion organized and then existing under and by virtue 
of the laws of the State of Montana, known as and 
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called Salmon Land Company, with principal office 
in Butte, Montana. 
D. 

That there was never issued of the capital stock 
of said Salmon Land Company more than the 
amount of one thousand (1,000) shares of the par 
value of ten ($10.00) dollars per share; that there 
was never subscribed by any person or any persons 
or any corporation during the life of the said Sal- 
mon Land Company or at all, more than the said 
amount of one thousand (1,000) shares; nor was any 
money more than the sum of ten thousand ($10,000) 
dollars for the said one thousand (1,000) shares so 
subscribed and so issued ever paid in for capital 
stock of any kind to the said Salmon Land Company. 

6. 

[4] That on or about the 14th day of April, A. D. 
1910, James H. Rowe, being then a director of said 
Salmon Land Company, the said James |H. Rowe 
being then also secretary of the said Salmon Land 
Company, caused the said Salmon Land Company 
to become indebted in a sum in excess of its said capi- 
tal stock then issued or subseribed, to wit, in the sum 
of twenty thousand five hundred and twenty and 
73/100 ($20,520.73) dollars; and the said James H. 
Rowe, with other directors, for a valuable consider- 
ation proceeding from Laura A. Boomer, this plain- 
tiff, to said Salmon Land Company, did make, exe- 
cute and deliver to the said Laura A. Boomer, a cer- 
tain promissory note in words and figures as follows, 
to wit: 
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**$20,520.73 Butte, Montana, April 14th, 1910. 

For value received, we, Salmon Land Company, a 
corporation, promise to pay to the order of Laura A. 
Boomer, twenty thousand five hundred and twenty and 
73/100 ($20,520.73) dollars on or before five years 
from this date, at the First National Bank of Butte, 
Montana, with interest at eight per cent per annum 
until fully paid, reserving the right to pay install- 
ments of said sum at any time of any amount, and 
whenever so paid interest on the amount shall cease. 
Interest payable annually. 

SALMON LAND COMPANY, 
By CHARLES CADY, 
President. 
JAMES jH. ROWE, Secretary.’’ 

And they, the said Salmon Land Company and all 
its directors, including said James H. Rowe, did at 
the same time make, execute and deliver a certain 
indenture of mortgage to secure the said promissory 
note, and the same was delivered to the said Laura 
A. Boomer, and said Salmon Land Company was 
caused to deliver the same by its directors includ- 
ing James [5] H. Rowe; and the said indenture 
of mortgage did provide among other things, that 
‘Cin case default shall be made in the payment of the 
said principal sum of money or any part thereof as 
provided in said note, or if the interest be not paid 
as herein specified, then and from thenceforth it 
shall be optional with the said party of the second 
part, her executors, administrators or assigns, to con- 
sider the whole of said principal sum expressed in 
said note as immediately due and payable, although 


vs. James H. Rowe, 4) 


the time expressed in said note for the payment 
thereof shall not have arrived.”’ 
"e 

That said Salmon Land Company did default in 
the payment of the interest which thereafter accrued 
on said note, and failed entirely to pay the same. 

8. 

That Laura A. Boomer, this plaintiff on March 
17th, 1913, and after such default had been made, did 
consider the whole of the said principal sum due and 
unpaid, and both the same are entirely unpaid save 
as hereinafter set out; and thereupon she did com- 
mence in the District Court of the Sixth Judicial 
District of Idaho, in and for the County of Lemhi, 
her certain suit for the foreclosure of the said note 
for a judgment on the said note, both as to its prin- 
cipal and interest, and for the attorney’s fees pro- 
vided in the said mortgage in the event of suit 
thereon. . 

9, 

[6] That the defendant Salmon Land Company 
duly and regularly appeared in the said suit by an 
attorney at law admitted in all the courts of Idaho, 
one A. C. Sherry, he being by said Salmon Land 
Company duly authorized so to do. 

10. 

And thereafter such proceedings were had, to wit, 
that on or about the 380th day of December, 1913, 
there was by the said court duly made and entered 
a certain judgment, and there was by the said 
Court duly made and entered on or about the said 
day a certain decree of foreclosure of the mortgage 
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hereinbefore mentioned, and given to secure the 
said promissory note hereinbefore set out; and there- 
after, and on the 30th day of January, 1914, the 
sheriff of the said county sold to the highest bidder 
for cash, after due and legal notices of same as re- 
quired by the laws of Idaho, all of the property, real 
and otherwise, described in and incumbered by 
the said mortgage, the highest price bid, and the 
highest bid accepted by the said sheriff for the said 
property was the sum of twenty thousand and five 
hundred ($20,500.00) dollars; that the legal expense 
of said sale by sheriff was one hundred and forty- 
six and 50/100 ($146.50) dollars; that the amount 
unpaid of said judgment instantly before said sale 
was twenty-five thousand four hundred and sixty- 
three and 10/100 ($25,463.10) dollars; that the de- 
ficiency of the said bid (less said costs of sale) from 
said amount of judgment was immediately after 
said sale, [7] the sum of four thousand nine hun- 
dred and sixty-three and 10/100 ($4,963.10) dollars, 
no part of which has ever been paid. 
Tile 

That Laura A. Boomer is the owner and holder 
of said judgment. 

12. 

That Salmon Land Company became and was on 
January 30th, 1914, and ever since has been entirely 
insolvent. It has no property of any kind whatso- 
ever that is of any value at all; that it has entirely 
ceased to do business. It is thereby dissolved. 

Bi 
- That as to how many other parties there are, if 
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any, similarly situated as the plaintiff,—that 1s, 
ereditors of the said Salmon Land Company, and 
entitled to recover against the defendant by reason 
of the aforesaid acts of the defendant and other acts 
of a similar nature, if any, this plaintiff does not 
know and is unable to state to the court. 

WHEREFORE your orator prays judgment 
against the defendant that she have and recover of 
and from the defendant the sum of four thousand 
nine hundred and sixty-three and 10/100 ($4,963.10) 
dollars, with interest thereon at the rate of eight per 
cent per annum from the 31st day of January, 1914, 
until paid; or so much thereof as the plaintiff is 
entitled to if plaintiff cannot be paid in full, after 
other [8] persons similarly situated with the 
plaintiff have received their just proportion of the 
amount due and owing from the defendant to the 
plaintiff and other persons similarly situated as her- 
self. 

That the defendant be required to set forth the 
names and amounts due all creditors of the Salmon 
Land Company similarly situated as the plaintiff, 
and give a just and true account to this court at the 
trial of the case of all similar transactions as the 
ones set forth in this bill, and the names and resi- 
dences of all creditors of the Salmon Land Company 
similarly situated as the plaintiff, and the amounts 
due each and all of them. 

That a subpoena issue to the defendant compelling 
him to answer plaintiff’s bill of complaint; and that 
your orator recover her costs against the defend- 
ant; and for such other and further relief as to the 
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court may seem meet and equitable. 
JOHN L. TEMPLEMAN, 
LOWNDES MAURY, 
J.O. DAVIES, 
Solicitors for Complainant. 


[Endorsed]: Title of Court and Cause. Bill of 
Complaint. Filed July 8, 1916. Geo. W. Sproule, 
Clerk. By Harry H. Walker, Deputy. 

MAURY, TEMPLEMAN & DAVIES, 
Attorneys for Plaintiff. 


[9] And thereafter, on the 28th day of July, 1916, 
Motion to Dismiss Bill of Complaint was filed herein, 
which is as follows, to wit: 


In the District Court of the Umted States, for the 
Mstrict of Montana. 


IN EQUITY—No. 41. 


LAURA A. BOOMER, 
Plaintiff, 
VS. 
JAMES H. ROWH, 
Defendant. 
Motion to Dismiss Bill of Complaint. 

Now comes the defendant, James H. Rowe, above 
named, and moves the Court to dismiss the bill of 
complaint herein for the following reasons and on 
the following grounds: 

(a) That the facts stated in said bill of complaint 
do not entitle the plaintiff to the relief prayed for, 
or to any relief, in the above-entitled court. 
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(b) That, on the facts stated in said bill of com- 
plaint, the above-entitled court is without jurisdic- 
tion to try said cause. 

ROOTE & HOPKINS, and 
ENOS E. ALLEY, 
Attorneys for Moving Defendant. 

Service of the above and foregoing Motion to Dis- 
miss the Bill of Complaint is hereby acknowledged, 
and copy thereof received, this 28th day of July, 
A. D. 1916. 

LOWNDES MAURY, 
JOHN L. TEMPLEMAN, 
J. O. DAVIES, 

Solicitors for Complainant. 

[Endorsed]: Title of Court and Cause. Motion 
to Dismiss Bill of Complaint. Filed July 28, 1916. 
Geo. W. Sproule, Clerk. By Harry H. Walker, 
Deputy. 

ROOTE & HOPKINS and ENOS E. ALLEY, 
Attorneys for Moving Defendant. 


[10] And thereafter, on the 27th day of Novem- 
ber, 1916, Answer to Bill of Complaint was filed 
herein, which is as follows, to wit: 


In the District Court of the Umted States, for the 
District of Montana. 


IN EQUITY. 
LAURA A. BOOMER, 
Plaintiff, 
VS. 
JAMES H. ROWE, 
Defendant. 
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Answer to Bill of Complaint. 

The defendant herein, James H. Rowe, makes the 
following answer to the Bill of Complaint herein filed 
by the plaintiff, Laura A. Boomer, to wit: 

I. 

The defendant says that this suit in equity ought. 
not to be maintained by the plaintiff for the follow- 
ing reasons: 

(a) Because the facts and things alleged in the 
Bill of Complaint are not sufficient to warrant the 
Court in giving judgment against the defendant 
herein or to order an accounting of the matters and 
things set out and mentioned in said Bill of Com- 
plaint. 

(b) Because by the plaintiff’s Bill of Complaint 
she seeks to recover upon a statutory action which 
can be prosecuted only in an action at law, and not 
in a suit in equity. This suit is brought under the 
provisions of Section 3837 of the Revised Codes of 
Montana of 1907. 

(ce) Because in the absence of Section 3837 of the 
Revised Codes of Montana of 1907 the plaintiff here- 
in would have no cause of action whatever either 
at law or in equity; and this suit is brought solely 
under the provisioins of said statute of the State of 
Montana, which statute does not authorize or war- 
rant the Court in awarding an accounting of any 
kind whatever, but only authorizes the recovery of 
the alleged debt, in an action at law. Therefore, 
[11] this suit is brought on the wrong side of the 
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court, and for this reason the said Bill of Complaint 
should be dismissed. 
dale 

The defendant admits the allegations set out in 
paragraphs numbered 1, 2, 3, 7, 8, and 9 of said Bill 
of Complaint. 

With reference to statements set out in paragraph 
numbered 4 of the Bill of Complaint the defendant 
says that the corporation referred to therein and 
known as and called Salmon Land Company is not 
now and never has been dissolved but is still in exis- 
tence. 

TIT. 

The defendant admits so much of the allegations 
in paragraph numbered 5 of the said Bill of Com- 
plaint as refer to the amount of capital stock of the 
said Salmon Land Company that has been issued 
and admits that no more than Ten Thousand Dol- 
lars, par value of said capital stock was ever issued. 

The defendant admits that on or about the 14th 
day of April, 1910, the said Salmon Land Company 
made, executed and delivered to the plaintiff hereim 
the note of the said Salmon Land Company accord- 
ing to the tenor and effect of the copy of said note 
set forth in said Bill of Complaint. In this connec- 
tion defendant, in explanation of the issuance of 
said note, avers that the said note was given by the 
said Salmon Land Company to the plaintiff herein 
as evidence of the indebtedness of the said Salmon 
Land Company to the plaintiff for a part of the pur- 
chase price of certain land in the State of Idaho; 
that contemporaneous with the giving of said note 
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the said Salmon Land Company, a corporation, also 
executed a mortgage on the same land to secure the 
payment of the said note; that the said mortgage was 
by the plaintiff foreclosed in the District Court of 
Lemhi, Idaho, and sold under a decree of foreclos- 
ure of said court, foreclosing said mortgage, and the 
said land was at said sale purchased by the plaintiff 
herein who is now and ever since has been in pos- 
session of the said land. The defendant denies that 
he, with other directors, or at all made, executed 
[12] or delivered any note to the plaintiff herein, 
but that the note was the note of the said Salmon 
Land Company, and not of this defendant. The de- 
fendant admits that the mortgage referred to in said 
Bill of Complaint was made, executed and delivered, 
as alleged therein, by the said Salmon Land Com- 
pany; and the defendant also admits that said Sal- 
mon Land Company made default in the complaint 
thereof. 
EV. 

With reference to the allegations set forth in par- 
agraph numbered 10 of the said Bill of Complaint 
this defendant admits that a suit was brought by 
the plaintiff as alleged therein, to foreclose the mort- 
gage referred to in said Bill of Complaint, but avers 
that he is without knowledge as to the date’ when 
the suit was commenced and without knowledge of 
the date of the decree therein and the terms of the 
decree, and is without knowledge of the amount of 
the judgment or decree and costs, and is without 
knowledge of the amount of the deficiency judgment 
therein, if any exists, or has existed. 
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Ve 

The defendant herein denies that the said Salmon 
Land Company, the corporation referred to in the 
plaintiff’s Bill of Complaint, is now or ever has been 
dissolved, but, on the contrary, alleges that the said 
corporation still exists and has existed as a corpo- 
ration at all times since its creation. 

VI. 

With reference to the prayer of the plaintiff’s 
said Bill of Complaint this defendant says that upon 
the face of the said Bill of Complaint the plaintiff 
is not entitled to an accounting such as asked for 
in the prayer of her said Bill of Complaint, nor to 
any accounting whatever. And this defendant fur- 
ther says that the plaintiff herein has no cause of 
action either at law or in equity because of the mat- 
ters and things set up in the said Bill of Complaint 
for the reason that the said Salmon Land Company 
is not now and never has been dissolved, but is still 
in existence. 

[13] . WHEREFORE, the defendant herein prays 
that the plaintiff’s Bill of Complaint be dismissed; 
that she take nothing by her said suit and that this 
defendant may be permitted to go hence without 
day, with his costs in this behalf laid out and ex- 
pended. 

JESSE B. ROOTE, 
Attomey for Defendant. 

Service of above and foregoing answer acknowl- 
edged and copy received Nov. 27th, 716. 

MAURY, TEMPLEMAN & DAVIES, 
Attys. for Plaintiffs. 
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[Endorsed]: Title of Court and Cause. Answer 
to Bill of Complaint. Filed Nov. 27 , 1916. Geo. W. 
Sproule, Clerk. By Harry H. Walker, Deputy Clerk. 


[14] And thereafter, on the 1st day of August, 
1917, Decision of the Court was filed herein, which 
is as follows, to wit: 


United States District Court, Montana. 


LAURA A. BOOMER 
Vs. 
JAMES H. ROWE. 


Memorandum Decision. 

Plaintiff, creditor of a Montana corporation, for 
herself and other creditors, sues defendant, director 
of the corporation, to recover for that as a director 
he caused the corporation to become indebted in 
excess of the subscribed stock, contrary to statute. 
She alleges that for more than two vears the cor- 
poration has been and now is ‘‘insolvent, 
has entirely ceased to do business,’’ and ‘‘it is 
thereby dissolved.’’ The answer pleads lack of 
jurisdiction in equity, and that the corporation has 
not been dissolved. 

Section 3837, R. C. Montana, provides amongst 
other things that the directors must not do certain 
things, ‘‘nor must they create debts beyond their 
subscribed capital stock. . . . . For a viola- 
tion’’ thereof the directors responsible ‘‘are, in their 
individual and private capacity, jointly and sever- 
ally liable to the corporation and to the creditors 
thereof, in the event of its dissolution, to the full 
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amount of the . . . . debt contracted; and no 
statute of limitations is a bar to any suit’’ therefor. 

The suit is well brought, equity alone furnishing 
an adequate remedy. 

Stone vs. Chisohm, 113 U. 8. 308. 
Lyman vs. Hilliard, 154 Fed. 339. 

It appears the incorporation is of 1910, for twenty 
years, [15] for all business purposes. The di- 
rectors including defendant incurred the debt sued 
for, and in excess of the subscribed capital stock, 
Jan. 30, 1914, all its property was sold at sheriff’s 
sale. It has no property, is insolvent, and transacts 
no business. Its last annual report was filed Jan. 
20, 1916, from which it appears its officers were the 
same as the previous year. Defendant is director 
now and from the beginning and secretary now and 
for at least four years. In said report is a recital 
that the ‘‘corporation has ceased to be a going con- 
cern and has ceased to voluntarily incur financial 
obligations because of its insolvency,”’’ the local law 
providing that thereafter directors ‘‘shall not be 
lable for a failure to file annual reports during such 
time as the disability of such corporation shall con- 
tinue.’’ Contending the corporation is dissolved 
within said section 3837, plaintiff cites McDonald 
vs. Ins. Co. (Al.), 5 So. 120, and other Alabama 
cases. 

Done vs. Jones, 61 Me. 160. 

Gibbs vs. Davis, (Fla.), 8 So. 633. 

Perry vs. Turner, 55 Mo. 418, and other Missouri 
cases: 

Slee vs. Bloom, 19 Johns. 456. 
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These are cases wherein statutes imposed upon 
stockholders a contractual liability to creditors for 
debts of the corporation dissolved,—very different 
from section 3837, swpra, which imposes an obliga- 
tion upon directors, penal in its nature (see Moss 
vs. Smith (Cal.), 155 Pac. 90.), in favor (1) of the 
corporation, (2) of creditors in the event of [16] 
dissolution. 

It is worthy of note that the leading case, Slee vs. 
Bloom, involves a situation wherein the stockholders 
had acted upon a resolution to refrain from further 
elections and to abandon the property and corpora- 
tion. They intended to and did abandon all cor- 
porate property and franchise rights. The bill in 
substance charged all this and also that the corpora- 
tion was dissolved, none of which was denied by de- 
fendants. America’s greatest chancellor, Kent, dis- 
missed the bill for that the corporation was not dis- 
solved within the meaning of the statute. 

He was reversed by a court composed mainly of 
lay Judges, the Senate of New York, possibly more 
sensitive to the even then rising tide of popular feel- 
ing anent corporations. It is submitted that Kent’s 
reasoning and conclusion are the better. And it is 
noted that the reversal counts much upon mistaken 
analogy between common law and canon law so- 
called corporations sole and more ecclesiastical than 
lay, and statutory business corporations aggregate, 
and also proceeds upon failure to distinguish be- 
tween the condition of the corporation which would 
authorize the crown in behalf of rights of the Gov- 
ernment to there create a new corporation, and the 
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condition which would defeat the personal privileges 
of the members of the corporation. Furthermore, 
the construction was induced by anxiety to [17] 
furnish a prompt remedy, where otherwise was none 
or one that might be defeated by time. Limitations 
were not barred as in the statute of the instant suit, 
and no right of action was given the corporation 
which might furnish a remedy to creditors, as in the 
statutes here. Hx necessitate, potent there, 1s absent 
here. 

The great chancellor in his Commentaries recog- 
nizes that the doctrine of Slee vs. Bloom is more 
judicial than legislative, and mildly observes that it 
‘is not to be carried beyond the precise facts on 
which it rested.’’ Its general statements, however, 
have been seized upon, its limitations ignored, to ex- 
pand the doctrine so far that now in assumed appli- 
cation of it to cases involving statutes hke Mon- 
tana’s, courts have gone so far as to declare that cor- 
porations are dissolved within the intent of the stat- 
ute, ‘‘by insolvency or cessation of business.”’ 

Stoltz vs. Scott (Idaho), 129 Pac. 342. 

The Montana statute confers the right of action 
(1) upon the corporation for all the excess debt even 
though it be not damaged and recovery not necessary 
for creditors’ protection, and (2) upon the creditors 
for less than the excess debt if sufficient to satisfy 
their claims, and only upon the happening of a con- 
tingency—dissolution of the corporation. The 
creditors’ right arises only when the corporation’s 
expires, viz., when it is so far dissolved that it has 
no capacity to sue. This corporation has capacity 
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to sue. It [18] might now sue defendant for the 
excess debt, and recovery would not be barred by 
recovery in this suit. For the corporation cannot be 
concluded in the matter of its property or right of 
action, by a suit to which it is not a party. Nor is. 
defendant subject to a double lability. The stat- 
ute imposes none such. Given by statute, creditors 
take the right subject to the contingency. Nothing 
in the statute indicates the legislature intended dis- 
solution in other than its ordinary sense, the ap- 
proved usage of the word elsewhere in the codes, 
viz., death of the corporation. Failure of election, 
inactivity or cessation of business ‘‘on account of in- 
solvency or for any other reason:’ are covered by 
code provisions guarding against dissolution thereby 
and contemplating future elections, business, sol- 
vency. 

Other and the usual remedies are available to 
creditors of inactive and insolvent but not dissolved 
corporations, obviating necessity for judicial con- 
struction to create a right and remedy where the leg- 
islature has not. See Appleton vs. Co., (N. J. Eq.) 
04 At. 454. The statute has not been construed by 
the Supreme Court of this State. If the legislature 
had intended a new right and remedy before dissolu- 
tion in the approved usage of the word, it is be- 
lieved it would have plainly said so. The statutory 
right of action is the corporation’s, it is not dis-- 
solved within the meaning of the statute; plaintiff 
has not the right herein asserted, and the suit is dis- 
missed. 

BOURQUIN, J. 


—— 
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[Endorsed:] Title of Court and Cause. Memo. 
Filed Aug. Ist, 1917. Geo. W. Sproule, Clerk. 


[19] And thereafter, on the 17th day of August, 
1917, Decree was filed and entered herein, which is 
as follows, to wit: 


In the District Court of the United States, for the 
District of Montana. 


LAURA A. BOOMER, 
Plaintiff, 
VS. 


JAMES H. ROWE, 
Defendant. 
Decree. 

This cause coming on regularly to be heard before 
the above-entitled court on the 26th day of May, 
1917, Messrs. H. L. Maury and J. O. Davies appear- 
ing as counsel for the plaintiff, and Mr. Jesse B. 
Roote appearing as counsel for the defendant, and 
evidence having been produced on behalf of the 
plaintiff and defendant, and the cause argued and 
submitted to the Court for decisron, and the Court. 
being fully advised as to the law and the facts: 

It is ORDERED, ADJUDGED AND DECREED 
that plaintiff take nothing from defendant by rea- 
son of her alleged cause of action, and that plaintift’s 
alleged cause of action be and the same is hereby 
dismissed, and that defendant have judgment for 
his costs, taxed at the sum of Thirty-four Dollars. 

Dated this 17 day of August, 1917. 

BOURQUIN, 
Judge. 
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[Endorsed]: Title of Court and Cause. Decree. 
Filed and entered Aug. 17, 1917. Geo. W. Sproule, 
Clerk. By Harry H. Walker, Deputy. 


{20] And thereafter, on the 30th day of August, 
1917, Assignment of Errors was filed herein, which 
is as follows, to wit: 


In the District Court of the United States, for the 
District of Montana. 
LAURA A. BOOMER, 
Plaintiff, 
vs. 
JAMES H. ROWE, 
Defendant. 


Assignment of Errors. 

Now comes the plaintiff above-named by his solici- 
tors and says: That in the decision of the said cause 
of the 1st day of August, A. D. 1917, the Court erred 
in the following particulars; The Court erred in 
finding that Salmon Land Company had not been dis- 
solved and in thereby dismissing the action. 

WHEREFORE, the said plaintiff, Laura A. 
Boomer, prays that the said decree of said District 
Court of the United States for the District of Mon- 
tana, be reversed. 

JOHN O. DAVIES, 
MAURY & WHEELER, 
Solicitors for Plaintiff. 
Service of the above assignment of errors admitted 
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and copy thereof received this 30 day of August, 


1917. 
J. A. POORE, 


Solicitors for Defendant. 


[Endorsed]: Title of Court and Cause. Assign- 
ment of Errors. Filed Aug. 30, 1917. Geo. W. 
Sproule, Clerk. By H. H. Walker, Deputy. 

JOHN O. DAVIES, 
MAURY and WHEELER, 
Attorneys for Plaintiff. 


[21] And thereafter, on the 30th day of August, 
1916, Petition for Allowance of Appeal was filed 
herein, which is as follows, to wit: 


In the District Court of the Umted States, for the 
District of Montana. 


LAURA A. BOOMER, 
Plaintiff, 
VS. 
JAMES H. ROWE, 
Defendant. 


Petition for Allowance of Appeal. 

The above-named plaintiff, Laura A. Boomer, con- 
ceiving herself aggrieved by the decree entered in 
the above-entitled court on the 17th day of August, 
1917, in the above-entitled cause, does hereby appeal 
from said decree to the United States Circuit Court 
of Appeals for the Ninth Circuit for the reasons 
specified in the assignment of errors which is filed 
herewith, and she prays that an appeal be allowed 
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and that a citation issue as provided by law, and that 
a transcript of the records and proceedings upon 
which said decree was based duly authenticated may 
be sent to the said Circuit Court of Appeals for the 
Ninth Circuit, and your petitioner further prays that 
a proper order touching the security to be required 
by her to effect the appeal be made. 

JOHN O. DAVIES, 

MAURY & WHEELER, 

Attorneys for Plaintiff. 
The foregoing petition is hereby granted, and the 

[22] appeal is hereby allowed this 30 day of Au- 
gust, 1917, and the bond on appeal is hereby fixed in 


the sum of 300 Dollars. 
BOURQUIN, 


District Judge. 
Service of the foregoing petition for appeal and 
allowance thereof and copy acknowledged as re- 


ceived this 30th day of August, 1917. 
J. A. POORE, 


Solicitors for Defendant. 


[Endorsed]: Title of Court and Cause. Petition 
for Allowance of Appeal. Filed Aug. 30,1917. Geo. 
W. Sproule, Clerk. By H. H. Walker, Deputy. 

JOHN 0. DAVIES, 
MAURY and WHEELER, 
Attorneys for Plaintiff. 
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[23] And thereafter, on the 30th day of August, 
1916, Bond on Appeal was filed herein, which is as 
follows, to wit: 


In the District Court of the United States, for the 
District of Montana. 


LAURA A. BOOMER, 
Plaintiff, 
vs. 
JAMES H. ROWE, 
Defendant. 
Bond on Appeal. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, Laura A. Boomer, as principal, and An- 
drew J. Davis and J. S. Dutton, as sureties, are held 
and firmly bound unto James H. Rowe, in the sum 
of Three Hundred Dollars, the payment of which 
well and truly to be made we bind ourselves jointly 
and severally and each of our heirs, executors, ad- 
ministrators, successors and assigns, firmly by these 
presents. 

Sealed with our seals this 29th day of August, 
1917. 

WHEREAS, the above-named plaintiff has prose- 
cuted an appeal to the United States Circuit Court 
of Appeals for the Ninth Circuit to reverse a decree 
rendered and entered in the above-entitled cause in 
the United States District Court, for the District 
of Montana on the 29th day of August, 1917. 

NOW, THEREFORE, the condition of this obli- 
gation is such that if the above-named Laura A. 
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Boomer, plaintiff [24] shall prosecute her said 
appeal to effect and shall answer all damages and 
costs that may be awarded against her, if she fails 
to make good her plea, then the above obligation is 
to be void, otherwise to remain in full force and vir- 
tue. 

IN WITNESS WHEREOF, we have hereunto 
set our hands this 29th day of August, 1917. 

LAURA A. BOOMER, 
Per J. O. DAVIES, 
Principal. 
ANDREW J. DAVIS. 
J.S. DUTTON, 
State of Montana, 
County of Silver Bow,—ss. 

Andrew J. Davis and J. S. Dutton, sureties on the 
foregoing bond, being severally sworn, each for him- 
self, says: That he is a resident and freeholder 
within this State, and is worth the sum specified in 
the foregoing bond as the penalty thereof over and 
above all his just debts and liabilities and exclusive 
of property exempt from execution. 

ANDREW J. DAVIS. 
J. S. DUTTON. 


Subscribed and sworn to before me this 29th day 
of August, 1917. 
[Notarial Seal] J. A. POORH, 
Notary Public for the State of Montana Residing at 
Butte, Montana. 
My Commission expires Dec. 29, 1918. 
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The foregoing bond on appeal is hereby approved 
this 30 day of August, 1917. 
BOURQUIN, 
District Judge. 
Service of the foregoing bond on appeal acknowl- 
edged and approved and copy thereof received this 
30 day of August, 1917. 
J. A. POORE, 
Solicitors for Defendant. 


[25] [Endorsed]: Title of Court and Cause. 
Bond on Appeal. Filed Aug. 30, 1917. Geo. W. 
Sproule, Clerk. By H. H. Walker, Deputy. 

JOHN O. DAVIES, 
MAURY and WHEELER, 
Attorneys for Plaintiff. 


[26] In the District of the United States, for the 
District of Montana. . 


LAURA A. BOOMER, 
Plaintiff, 


VS. 


JAMES H. ROWE, 
Defendant. 


Citation on Appeal. 

The President of the United States to James H. 
Rowe, Defendant, and to Messrs. Jesse B. Roote, 
Henry C. Hopkins, Enos Alley and J. A. Poore, 
his Solicitors, GREETING: 

You are hereby cited and admonished to be and 
appear before the United States Circuit Court of 
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Appeals for the Ninth Circuit at the City of San 
Francisco, State of California within thirty (30) 
days from the date hereof, pursuant to an appeal 
filed in the United States District Court, for the Dis- 
trict of Montana, wherein Laura A. Boomer, is ap- 
pellant and James H. Rowe, is appellee, to show 
cause, if any there be, why the decree in the said ap- 
peal mentioned should not be corrected and why 
speedy justice should not be done to the parties in 
that behalf. 

WITNESS the Honorable GEORGE M. BOUR- 
QUIN, District Judge, of the United States in and 
for the District of Montana, this 30 day of August, 
1917. 

BOURQUIN, 
District Judge. 

Service of the foregoing Citation on Appeal ac- 
knowledged and copy thereof received this 30th day 
of August, 1917. 

J. A. POORH, 
Solicitors for Defendant. 


[27] [Endorsed]: No. 41. In the District Court 
of the United States, in and for the District of Mon- 
tana. Laura A. Boomer, Plaintiff, vs. James H. 
Rowe, Defendant. Citation on Appeal. Filed Aug. 
30, 1917. Geo. W. Sproule, Clerk. By H. H. 
‘Walker, Deputy. 

JOHN O. DAVIES, 
MAURY and WHEELER, 
Attorneys for Plaintiff. 


vs. James H. Rowe. wae 


[28] And thereafter, on the 12th day of Septem- 
ber, 1917, Condensed Statement of Evidence was ap- 
proved, certified and filed herein, which is as follows, 
to wit: 

In the District Court of the United States, for the 
District of Montana. 

LAURA A. BOOMER, 

Complainant, 

VS. 
JAMES H. ROWE, 
Defendant. 
Condensed Statement of Evidence. 

Appearances for complainant, John O. Davies, 
Maury and Wheeler, and for defendant, Messrs. 
Jesse B. Roote, Henry C. Hopkins, Enos Alley and 
J. A. Poore. 


Testimony of E. W. Whitcomb, for the Plaintiff. 


[29] E. W. WHITCOMB, a witness called on 
behalf of the plaintiff, being first duly sworn, testi- 
fied as follows. 

Direct Examination. 
(By Mr. MAURY.) 

The WITNESS.—My name is E. W. Whitcomb; 
I am a lawyer, reside at Salmon, Idaho, and have 
practiced my profession about twenty-seven years; 
am admitted to practice in all of the courts of Idaho 
and the federal court sitting in that jurisdiction. I 
was attorney for Laura A. Boomer in a suit in the 
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(Testimony of E. W. Whitcomb.) 

Sixth Judicial District of Idaho in and for Lemhi 
County, entitled Laura A. Boomer versus’ Salmon 
Land Company; I commenced the proceeding and 
continued actively through the case until the end. I 
recently examined and compared certain copies of 
the proceedings in that cause; it was on last Wednes- 
day. I recognize the judgment-roll, marked plain- 
tiff’s number 2; I brought it over with me and recog- 
nize it for certain reasons; it is the paper I had with 
me. This is the judgment-roll and I compared it 
with the original judgment-roll in that court, went 
clear through the whole of it with the assistants that 
I had there and it is correct; it is a correct copy of 
the judgment-roll in that court. I was present at a 
sale of certain lands of the Salmon Land Company. 
This is a copy of the order of sale given in that suit; 
I have made comparison of that with the [380] 
original, which I made at the same time I made the 
other comparison. This is the return on that sale 
of the sheriff of Lemhi County, Idaho, and I exam- 
ined this with the original return and this is a cor- 
rect copy. I was present at the sale made by the 
sheriff, mentioned in Exhibit Number 3. The sher- 
iff’s return states exactly what transpired there; the 
amount bid, as shown in there, is correct, and also 
the land as shown there; all the features of his re- 
turn are correct; I know that positively, because I 
checked it up immediately after he made it; I know 
it for two reasons, because I checked it then and 
since, and the facts are set forth in this exhibit that 
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(Testimony of E. W. Whitcomb.) 

I brought from Idaho myself. Subsequent to that 
sheriff’s sale I procured a deed to the property for 
my client; this is the original deed. There has been 
a subsequent payment of $659.00. I have a certified 
copy of a record of mortgage from the Auditor and 
Recorder, the mortgage on which that suit that you 
referred to was brought; I made a comparison of it 
with the record; I could not find the original mort- 
gage. J can say further regarding this copy of the 
mortgage that I tried to get the original mortgage 
and I could not find it; I don’t know where it is now, 
but I had the original mortgage in my office at the 
time I drew the complaint, and I compared the origi- 
nal mortgage with the complaint which I drew, and I 
kept a copy in my office, and to be sure that this was 
right I compared it with the copy which I had. [81] 
I found on the records of Lemhi County and in the 
custody of the Auditor and Recorder, an instrument 
purporting to be a copy of a directors’ meeting of 
the Salmon Land Company and have a copy of it 
with me, which I compared with the record after it 
was taken off, which is true and correct. I have 
never had any transaction with Mr. Rowe on the 
promissory note which you hand me; I was attorney 
for the collection of the note. The deficiency judg- 
ment shows exactly the amount due on this note; the 
$659.00 was paid afterwards; the instrument of 
which I am speaking is Plaintiff’s Exhibit 5. There 
was a payment made there after the property was 
sold, which is shown on this exhibit, which amounted 
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(Testimony of E. W. Whitcomb.) 

at that time to $659.39; that was by an officer of the 
court who had this property in charge, and that is 
the return he made; so far as I have been concerned 
with the note that sum of $659.39 has been paid; the 
papers show there was a bid of some twenty thou- 
sand odd dollars for the property. 

Mr. ROOTE.—We admit the note. 


Cross-examination. 
(By Mr. ROOTE.) 

The WITNESS.—I was present at the sale of the 
land under the foreclosure; I bid it in for my client, 
Laura A. Boomer, the plaintiff in this suit; I was 
her attorney in the foreclosure, [82] and I bid in 
the property at the sheriff’s sale for her, and had the 
sheriff make a deed to her, that is the way I remem- 
ber it; I know the vicinity where this land is; I don’t 
know the land itself, but I know about where it is. 
It would only be a guess on my part whether this is. 
the same land that Mrs. Boomer previously deeded 
to the Salmon Land Company; if I drew the mort- 
gage I have forgotten it. Your client might tell you 
better than I can whether the Salmon Land Com- 
pany bought a farm or ranch from Mrs. Boomer and 
gave her this note in payment for the balance of the 
purchase price, and this mortgage. I cannot re- 
member those things; I know that this land belonged 
to Peter MeKenny originally and I know it was 
transferred, but I don’t know whether I was a party 
to that transfer or not. The exact method of the 
transfer I cannot recall. It. is in my mind now that 
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(Testimony of E. W. Whitcomb.) : 

I did not draw the papers, but I might have; I sepld 
not say that I did not; I don’t remember ever draw- 
ing them at all, still I might have. J know that the 
land did belong to Peter McKenny and that he occu- 
pied it, and I know that he owed Mrs. Boomer and 
gave her a note and mortgage, and when Peter Mc- 
Kenny sold it to the Salmon Land Company, I think 
they assumed this mortgage, but I could not swear to 
it; I think the Land Company took up the old one 
and gave her a new one—that is my understanding. 
In making the comparisons of these various copies 
of documents from the records in Lemhi County, I 
compared some of the papers [33] myself, and 
part of them I went over with the deputy recorder 
there; one of us would read and the other would fol- 
low; I think we took turns about; he would read 
a while and I would follow on the other paper and 
then I would read and he would follow. It would be 
hard for me to tell which of those documents we com- 
pared in that manner, but some of them we did, and 
some of them even after they were read over I 
checked them up alone—certain portions of the land 
T checked. 


Testimony of James H. Rowe, for Plaintiff. 
[34] JAMES H. ROWE, a witness called on be- 
half of the plaintiff, being first duly sworn, testified 
as follows. 
Direct Examination. 
(By Mr. MAURY.) 
The WITNESS.—I am the defendant in this case; 


32 Laura A. Boomer 


(Testimony of James H. Rowe.) 
I have been an officer of the Salmon Land Company ; 
I don’t remember exactly for how long; since it was 
organized—about the date of that note. I was one 
of the parties who signed the note; I signed it as. 
secretary of the corporation, and gave it to Mr. 
Boomer, husband of Laura A. Boomer, I think; I 
understood at the time that he washeragent. [ 
cannot tell how much of the note has been paid; I 
think the amount stated in the suit is correct—in her 
bill of complaint; I have not checked up the amount 
but I think it is substantially correct. That all of 
the note has been paid except the sum of $4,963.10, 
with interest—I think that is approximately correct 
—with interest from the 31st day of July, 1914. I 
don’t know anything about that payment of $659. 
That is the first I ever heard of it, to-day. It is not 
a payment by our authority; I don’t know for what 
purpose it was paid; I never heard of it until a few 
minutes ago. I have the records of the Salmon 
Land Company here, also a copy of the articles of 
incorporation. I was present at a meeting of April 
19, 1910, authorizing the mortgage— [35] a meet- 
ing of the board of directors. Pages 15, 17 and 19 
of this book are correct minutes of that meeting. 

Mr. ROOTE.—We admit the making of that note. 
It is all in your complaint and it is admitted; it. 
shows that there was a meeting and that they author- 
ized this transaction by all of the directors, of which 
Mr. Rowe was one. 

Mr. MAURY.—Very well. 
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(Testimony of James H. Rowe.) 

The WITNESS.—The Salmon Land Company is 
not possessed of any property; it has not had any 
property since this property was sold in Lemhi 
County, Idaho—I would say at the date alleged in 
the complaint. In the annual statements since then 
we mention a debt of the corporation of $5,000, that 
the amount of existing debts of said corporation is 
$6,500.00; that is in the statement of date Jan. 10, 
1916; that is this deficiency judgment and the ac- 
erued interest, and the costs of that suit; there are 
no other debts except money that is owed to me per- 
sonally that I make no claim for. 

Mr. MAURY.—Is it admitted, Mr. Roote, that 
there has never been any subscription to stock 
greater than $10,000? 

Mr. ROOTE.—I think so. 


Cross-examination. 
(By Mr. ROOTE.) 

The WITNESS.—I am acquainted with H. H. 
Boomer, the husband [86] of Mrs. Boomer, who 
lives in Spokane. In this whole transaction the 
Salmon Land Company did business with an agent 
of Mrs. Boomer, who was H. H. Boomer. ‘The land 
in question was sold to a syndicate in Butte by Peter 
McKenny, an associate of Boomer’s and the price 
was agreed on, and we paid approximately ten thou- 
sand dollars, plus a mortgage that then existed on 
the property, a loan that had been made by Boomer 
to McKenny. 

Mr. MAURY.—That is not in the pleadings—no 
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(Testimony of James H. Rowe.) 

contention of that kind, nor is the authority of any 
agent of Mrs. Boomer shown sufficient for the trans- 
action, and it would be absolutely immaterial. 

Mr. ROOTEH.—I would like to have Mr. Rowe ex- 
plain the whole transaction. 

The COURT.—You may proceed. If the evi- 
dence is not entitled to any weight it will not be 
given any. 

Mr. MAURY.—We are not assenting to it. We 
are not to be deemed as assenting to it. 

The COURT.—Certainly. 

The WITNESS.—We paid to McKenny and 
Boomer approximately ten thousand dollars—I 
don’t remember the exact amount; it was figured out 
at so much per acre, and we assumed the indebted- 
ness that McKenny owed to Boomer. This is one of 
the several transactions that we had, and the de- 
velopment that we expected to ensue did not occur 
in the Salmon land and we had several talks with the 
stockholders of the syndicate [37] and with 
Boomer, and I told Mr. Boomer, and in fact he 
agreed in front of the Finlen Hotel that there need 
be no redemption. 

Mr. MAURY.—We object, that that was not in 
writing. 

The WITNESS.—I think I have it in writing, but 
I will have to hunt it up. 

Mr. MAURY.—We specifically make that objec- 
tion, a transfer of land must be in writing. 

Mr. ROOTE.—It was with reference to a fore- 
closure. 
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(Testimony of James H. Rowe.) 

The COURT.—Objection overruled. 

(Exception noted by plaintiff.) 

The WITNESS.—In any event we made no ap- 
pearance in this case whatever—in this case m 
Lemhi County. Mr. Boomer told me Mr. Whitcomb 
suggested the record would be clearer if there was a 
foreclosure. Another separate company had a very 
bitter dispute later. JI am trying to explain why we 
have the difference of opinion now. An attorney, 
A. C. Sherry down there, appeared without any 
authority from us, and in this case had no authority 
from the Salmon Land Company to appear; we did 
not think there was any necessity for it, and it was 
only long afterwards that I learned of the fact that 
this deficiency judgment was taken, and that I was 
sued personally. I knew nothing of any deficiency 
judgment prior to being sued. My transaction in, 
buying the land was all with Mr. Boomer, represent- 
ing his wife. We met in front of the Finlen Hotel 
—these matters run over several months, [388] 
and I had a talk about the matter; there were two 
corporations; the other corporation contested the 
case very seriously and was a much larger case. I 
told Boomer that the people who were interested in 
this syndicate would abide by my advice, and that I 
would suggest that we simply return the land and 
that they were ten thousand dollars ahead; he said 
that was all right, and that he would have it done 
that way, and in carrying out that understanding, 
with him we turned over possession of the ranch to 
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(Testimony of James H. Rowe.) 

him as agent of his wife; I don’t know how long he 
had possession of the land before he commenced the 
foreclosure proceedings, but we had nothing to do 
with the property afterwards, and his man Mc- 
Kenny put someone in charge there; they had some- 
one appointed trustee under their Idaho law. The 
only thing further that I knew of it was when I was 
served long afterwards in this suit personally; we 
had been resting secure in the belief that they had 
agreed to take the land back and wipe the sale off; 
this suit was a couple of years afterwards. Nobody 
made any claim on me. The matter was talked over 
several times with Boomer; in fact, I think I can 
find letters to that effect. 


Redirect Examination. 
(By Mr. MAURY.) 

The WITNESS.—I don’t remember exactly when 
the original [39] suit was started; I was talking 
about the suit to forclose; I have been sued twice in 
this court; I think the first suit was two years ago 
last January—about two years and a half ago. 
When it came time to file the annual statement I saw 
Mr. Roote and he had some correspondence with 
Whitcomb, and as there was a deficiency judgment 
he told me we had better put it in our annual report. 
Attorney Roote told me I had better put in approxi- 
mately that amount—$5,075.00. I had a man named 
Hall who attended to all of the Salmon land business 
and I guess I sent to Salmon for the information; I 
was satisfied that that was correct; that was the only 
debt that was alluded to—this deficiency judgment. 
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Testimony of E. W. Whitcomb, for the Plaintiff 
(Recalled). 


[40] E. W. WHITCOMB, a witness heretofore 
called and sworn on behalf of the plaintiff, recalled 
for further direct examination, 

(By Mr. MAURY.) 

The WITNESS.—The title of that court is the 
Sixth Judicial District Court of the State of Idaho, 
for the County of Lemhi, and it is a court of record 
and has a seal and a clerk; I know the clerk and his 
deputies. I am acquainted with the signature of 
W. W. Simmons; I have seen him write frequently ; 
that is his genuine signature. That is W. W. Sim- 
mons’ signature on the certificate of Plaintiff’s Eix- 
hibit 2. That is the seal of that court. That is 
W. W. Simmons’ signature where it appears on all 
of plaintiff’s exhibits, and that is the seal; he is ex- 
officio recorder of the county. The duties of taking 
care of court papers and deeds are in the hands of 
the same officer; he is recorder and the clerk of that 
court. That is the genuine signature of W. W. Sim- 
mons on Plaintiff’s Exhibit 6 and also the seal of 
that court; and that is his signature and the seal of 
the court on Plaintiff’s Exhibit 3. 


Cross-examination. 
(By Mr. ROOTE.) 

The WITNESS.—I was attorney for the plaintiff 
in the case in the Idaho court entitled Laura A. 
Boomer, plaintiff, [41] against Salmon Land 
Company et al., and was perfectly familiar with the 
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(Testimony of E. W. Whitcomb.) 

proceedings in the case at the time, and I think I am 
now; there might be something I would want to re- 
fresh my memory on; the judgment was one by de- 
fault as I recall it; the demurrer was filed and over- 
ruled and they refused to answer further. The Sal- 
mon Land Company appeared in that case. I com- 
pared those records a few days ago. The decree 
shows that there was a default judgment, but the 
Salmon Land Company appeared there by Mr. A. C. 
Sherry; I cannot remember whether that was upon 
the understanding that that was to save the cost of 
the publication of summons. 

Mr. MAURY.—We object to that as not plead in 
the answer, and no claim is made in the answer that 
there was any extraneous agreement. 

(Objection overruled.) 

Mr. MAURY.—We make this objection merely to 
show that we do not consent. 

The WITNESS.—I am under the impression that 
the understanding was that Mr. Sherry would file a 
demurrer for the Land Company, that the demurrer 
would not be argued, that it would be overruled and 
then no answer would be put in—that he was to 
make an appearance to save the expense of service, 
and the record shows that when the demurrer was 
overruled he failed or refused to file an answer; as a 
matter of fact he did not file an answer, but I think 
there was another reason for it; there was another 
case pending in [42] which Mr. Rowe was in- 
terested, and that both companies had no existence 
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(Testimony of E. W. Whitcomb.) 

in that state, and that he could not do anything fur- 
ther if he wished to; that is my impression. Then 
the court appointed a trustee to represent the non- 
resident corporation, and the trustee filed a demur- 
rer which was not argued; the demurrer was over- 
ruled, leave granted to answer by the next day and 
he refused to answer; I can remember that; I can 
tell the circumstances from that as I got it from the 
trustee. 


Testimony of H. H. Boomer, for the Plaintiff. 

[43] H. H. BOOMER, a witness called on be- 
half of the plaintiff, being first duly sworn, testified 
as follows. 

Direct Examination. 
(By Mr. MAURY.) 

The WITNESS.—My name is H. H. Boomer; I 
am the person spoken of as the agent of Mrs. Laura 
Boomer; I am her husband. She is a citizen of the 
State of Washington and has been since this suit 
was commenced. Before this sheriff’s sale, my 
wife did not own that land or any part of it. 


Cross-examination. 
(By Mr. ROOTE.) 

The WITNESS.—Before the purchase of this 
land by the Salmon Land Company it was owned by 
Mr. MecKenny, and Mr. McKenny had given and 
executed a mortgage to my wife for about the same 
amount that is in the mortgage in this case. Mr. 
McKenny owned the land and had given to Mrs. 
Boomer a mortgage for a large sum of money, some- 
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(Testimony of H. H. Boomer.) 

thing like twenty thousand dollars, and that the 
Salmon Land Company that Mr. Rowe represented, 
and his associates, bought the ranch from Mr. Mc- 
Kenny and agreed to pay Mrs. Boomer,—that they 
were to assume the mortgage; they took [44] up 
the mortgage that McKenny gave and gave us a 
new note and mortgage. 


[45] That there were introduced in evidence 
seven (7) exhibits, all being documentary and num- 
bered respectively from one (1) to seven (7). 

Exhibit One consists of certified copy of the ar- 
ticles of incorporation of Salmon Land Company. 
It was subscribed by the incorporators among which 
was the defendant, James H. Rowe, on April 8th, 
1910, two other directors were named as incorpora- 
tors making three in all. The name of the corpora- 
tion was set forth there as being Salmon Land Com- 
pany. Among other purposes it was set forth that 
it was formed to buy, own, sell, mortgage, and lease 
lands, real estate, water rights, etc., and to engage 
in any other business that may be considered neces- 
sary; its principal place of business was therein 
described as Butte, Silver Bow County, Montana; 
its term of existence was to be twenty (20) years; 
the number of its directors was to be three; the 
amount of the capital stock was set forth as being 
Fifty Thousand ($50,000.00) Dollars, divided into 
Five Thousand (5,000) shares of the par value of 
Ten ($10.00) Dollars, per share; the amount actu- 
ally subscribed was, William Lawlor, one (1) share 
fully paid; James H. Rowe, one (1) share, fully 
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paid; Jesse M. Hall, one (1) share fully paid. 

Exhibit One also contained the Annual Report of 
the said corporation filed January 20th, 1912. It 
set forth its name and principal place of business; 
its capital [46] stock was Fifty Thousand ($50,- 
000.00) Dollars; the amount actually paid in in 
cash Ten Thousand ($10,000.00) Dollars; the amount 
of existing debts of the corporation is Twenty ‘Thou- 
sand Five Hundred Twenty and 75/100 ($20,520.73) 
Dollars; that the names of the directors were J. K. 
Heslet, James H. Rowe and Charles Cady; that 
James H. Rowe was its Secretary and Treasurer. 
This report is not signed by James H. Rowe. 

Said Exhibit One also contained Annual Report 
filed January 20th, 1918, of the said corporation. 
There was no change in the report except that the 
debts were placed at Twenty-three Thousand Three 
Hundred Ninety-three and 50/100 ($23,393.50) Dol- 
lars, and its directors were George McCutcheon, 
Charles Caddy and J. H. Rowe. Mr. Rowe, is set 
forth as Secretary and Treasurer. 

Exhibit One also contained Annual Report filed 
January 10th, 1915, the report is the same as the 
other reports except that the amount of existing 
debts is placed at Five Thousand Seventy-five 
($5,075.00) Dollars, and Jesse M. Hall, had suc- 
ceeded George McCutcheon on the Board of Direc- 
tors. 

Exhibit One also contained Annual Report of the 
15th day of January, 1916, filed with the County 
Recorder. It is the same as the other reports, ex- 
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cept that there was the following words added, the 
amount of capital stock issued in payment of prop- 
erty is none; the existing debts placed at Six Thou- 
sand ($6,000.00) Dollars; and the [47] following 
words were placed in this report, ‘‘This corporation 
has ceased to be a going concern and has ceased (to?) 
voluntarily incur financial obligations because of its 
insolvency.’’ This annual report of Jan. 15, 1916, 
is not signed by James jH. Rowe. 

Exhibit One also contained annual statement of 
Salmon Land Company, filed January 10th, 1916, the 
directors are Charles Cady, Jesse M. Hall, James 
H. Rowe; the amount of existing debts are placed 
at Six Thousand Five Hundred ($6,500) Dollars, 
and the following words appear in it over the signa- 
ture of James H. Rowe, ‘‘This corporation has 
ceased to be a going concern and has ceased to vol- 
untarily incur financial obligations because of its in- 
solvency.’”’ 

All of the said papers in Exhibit One were duly 
certified to be true and correct copies of papers on 
file with the County Clerk and Recorder of Silver 
Bow County, Montana, and bore the County Seal, 
the seal of his office. 

Exhibit Two was a certified copy of a Judgment- 
roll in the cause of Laura A. Boomer, Plaintiff, vs. 
Salmon Land Company. All of the papers in the 
Judgment-roll were entitled in the District Court 
of the Sixth Judicial District of Idaho in and for the 
County of Lemhi, Laura A. Boomer, Plaintiff, vs. 
Salmon Land Company, and F. A. Bennett, Defend- 
ants (it bore no signature or attestation of any 
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Judge), but it bore the seal on the certificate of the 
Clerk of the said District Court and the certificate 
recited, ‘‘That it is a full, true and complete copy 
of the Judgment-roll in [48] said case.’’ Hach 
paper in this exhibit was objected to by defendant 
for the reason that it bears no certificate of the Judge 
that the person certifying thereto is or was the clerk 
or that the certificate of such clerk is in due form. 
That the first paper in the said exhibit was a com- 
plaint alleging the debt and note to be the sole and 
separate property of the plaintiff; incorporation of 
Salmon Land Company; and a copy of a promissory 
note for Twenty Thousand Five Hundred Twenty 
and 73/100 ($20,520.73) Dollars, of date April 14th, 
1910, payable at First National Bank of Butte, Mon- 
tana, to the plaintiff with interest at eight (8%) 
per cent per annum and signed Salmon Land Com- 
pany by Charles Cady, President, and James H. 
Rowe, Secretary, it recited that a mortgage deed 
had been given, the interest had not been paid on the 
note and that the note was due for the entire sum. 
It asked foreclosure and a deficiency judgment. 
An ordinary form of mortgage was attached as an 
exhibit, reciting that it was optional with the mort- 
gagee to consider the whole of the principal sum 
expressed in said note as immediately payable and 
due if the interest was not paid. The exhibit also 
contained a general demurrer of the defendant in 
said suit. The Salmon Land Company by Attor- 
ney A. C. Cherry, on the grounds that the complaint 
does not state facts sufficient to constitute a cause 
of action; it recites an order overruling said demur- 
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rer; there appears in addition an amended com- 
plaint in the said Judgment-roll; it recites a judg- 
ment foreclosing the said mortgage, finding that 
conditions thereof were not fulfilled; that the de- 
fendant Salmon Land Company [49] was in- 
debted together with all the interest from April 14th, 
1911, and an attorney’s fee and awards judgment 
for the sum of Twenty-four Thousand Hight Hun- 
dred Ninety-eight and 50/100 ($24,898.50) Dollars, 
and Two Hundred Fifty ($250.00) Dollars attor- 
ney’s fee, and decrees that if the amount bid for 
the property be not sufficient to pay the Judgment 
that the Sheriff certify such deficiency to the Clerk 
and that it be docketed as a personal judgment; it 
shows that the judgment was signed December 30th, 
1913, filed January 3, 1914. 

Exhibit Three is a return of the Sheriff of Lemhi 
County, Idaho, showing that there was a deficiency 
due on the said judgment on January 31st, 1914, of 
Four Thousand Nine Hundred Sixty-three and 
no/100 ($4,963.10) Dollars after selling all the prop- 
erty described in the mortgage. It shows an order of 
sale under said judgment and sets forth a copy of the 
decree and is certified by the Clerk of the said Dis- 
trict Court of the Sixth Judicial District of Idaho, 
with the seal of the court, but without any signature 
of the Judge. 

Exhibit Four is a Sheriff’s Deed on Foreclosure, 
conveying to Laura A. Boomer by Thomas J. Stroud, 
Sheriff of Lemhi County, all of the land described 
in the mortgage; it is of date February 27, 1915, and. 


———————— 
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with the proper number of revenue stamps of the 
United States on it. 

Exhibit Five shows that it is a certified copy of a 
deficiency [50] judgment docketed by the Clerk 
of the said District Court; it bears the seal of the 
Court; it has no certificate of the Judge; it shows de- 
ficiency judgment entered against Salmon Land. 
Company in favor of Laura A. Boomer of date Feb- 
ruary 4th, 1914, amount Four Thousand Nine ‘Hun- 
dred Sixty-three and 01/100 ($4,963.01) Dollars, and 
a partial satisfaction of Six Hundred Fifty-nine and 
39/100 ($659.39) Dollars, filed July 6th, 1915. 

Exhibit Six is a certified copy of the same mort- 
gage from Salmon Land Company to Laura A. 
Boomer, said mortgage has been heretofore set forth. 

Exhibits 3, 5 and 6 were objected to for the same 
reasons as Exhibit 2 above set forth. 

Exhibit Seven is a copy of the minutes of a meet- 
ing of the Board of Directors of Salmon Land Com- 
pany ; it is certified to have been filed in the Office of 
the County Recorder in Lemhi County, Idaho, over 
the signature of James H. Rowe, Secretary, and re- 
cites among other things that the mortgage of 
Twenty Thousand Five Hundred Twenty and 75/100 
($20,520.73) Dollars was authorized by the said 
Board of Directors; all of them voted in favor of 
it, and to secure a promissory note of the Company 
in the hke amount. 

CERTIFICATE. 

I, George M. Bourquin, Judge of the above- 
entitled court, do hereby certify that the foregoing 
statement is true, complete and properly prepared ; 
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that in so far as it purports to contain the substance 
of the exhibits it contains all of such substance as is 
material in any wise to a full determination [51] 
of this cause on appeal, though abbreviated, it con- 
tains in substance all of the evidence introduced at 
said trial and the said statement is hereby approved 
and ordered filed as part of the record for the pur- 
pose of the appeal herein. 
Dated this 12 day of Sept., A. D. 1917. 
BOURQUIN, 
Judge. 
The foregoing record may be settled as true and 
correct. 
J. A. POORH, 
Atty. for J. H. Rowe. 


[Endorsed]: Title of Court and Cause. Condensed 
Statement of Evidence. Recd. at Clerk’s Office, 
Aug. 30, 1917. Geo. W. Sproule, Clerk. By H. H. 
Walker, Deputy. Approved and certified and filed 
Sept. 12, 1917. Geo. W. Sproule, Clerk. 

JOHN O. DAVIES, 
MAURY and WHEELER, 
Solicitors for Complainant. 
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[52] And thereafter, on the 30th day of August, 
1917, Praecipe for Transcript of Record was filed 
herein, which is as follows, to wit: 


In the District Court of the United States, for the 
District of Montana. 


LAURA A. BOOMER, 
Plaintiff, 
VS. 


JAMES H. ROWE, 
Defendant. 


Praecipe for Transcript of Record. 
To the Clerk of the Above-entitled Court: 

You are hereby requested to make a transcript of 
record to be filed in the United Circuit Court of Ap- 
peals for the Ninth Circuit, pursuant to an appeal 
allowed in the above-entitled cause and to incorpor- 
ate into such transcript of record the following and 
no other papers or exhibits, to wit: 

1. The plaintiff’s bill of complaint. 

2. The defendant’s motion to dismiss bill of com- 
plaint. 

3. The answer to the bill of complaint. 

4. The decision of the Court by memorandum opin- 
ion filed on the 1st day of August, 1917. 

5. The decree of the Court rendered pursuant 
thereto. 

6. Plaintiff’s assignment of errors. 

The bond on appeal. 

8. The citation on appeal, with admission of ser- 
vice. 

[53] 9. The condensed statement of evidence. 


= 
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And that the same be duly certified by you as re- 
quired by law and the rules of the court; and that you 
further state in your certificate under seal, cost of 
the record and by whom paid. 

JOHN O. DAVIES, 
MAURY and WHEELER, 
Attorneys for Plaintiff. 


Service of the foregoing Praecipe acknowledged 
and copy thereof received this 30 day of August, 
1917. 

J. A. POORE, 
Attorneys for Defendant. 
| Endorsed]: Title of Court and Cause. Praecipe 


for Transcript of Record. Filed Aug. 30, 1917. 
Geo. W. Sproule, Clerk. By H. H. Walker, Deputy. 


[54] Clerk’s Certificate to Transcript of Record. 


United States of America, 
District of Montana,—ss. 

I, Geo. W. Sproule, Clerk of the United States Dis- 
trict Court for the District of Montana, do hereby 
certify and return to the Honorable, the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, that the foregoing volume, consisting of 54 
pages, numbered consecutively from 1 to 54, inclu- 
sive, is a true and correct transcript of the pleadings, 
decree, opinion of the Court, and all other proceed- 
ings in said cause required to be incorporated in the 
record on appeal therein by the praecipe of the ap- 
pellant for said record on appeal, including said 
praecipe, and of the whole thereof, as appears from 
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the original records and files of said court in my 
possession as such clerk; and I do further certify 
and return that I have annexed to said transcript 
and included within said pages the original citation 
issued in said cause. 

I further certify that the costs of the transcript 
of record amount to the sum of Fifteen 50/100 Dol- 
lars and have been paid by the appellant. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said court at Butte, 
Montana, this 21st day of September, 1917, 


[Seal] GEO. W. SPROULE, 
Clerk United States District Court, District of 
Montana. 


[Endorsed]: No. 3053. United States Circuit 
Court of Appeals for the Ninth Circuit. Laura A. 
Boomer, Appellant, vs. James H. Rowe, Appellee. 
Transcript of Record. Upon Appeal from the 
United States District Court for the District of Mon- 
tana. 

Filed September 25, 1917. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


